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Statement of Jurisdiction

Rdaor Adrian Kinder ("Adrian") hereby incorporates by reference his Statement of
Jurigdiction contained in Relator's Brief (2/11/2002).

Statement of Facts

Adrian hereby incorporates by reference his Slatement of Facts contained in Relator's Brief

(2/11/2002).

V.

Point Relied On

Reply Point |.

Relator is entitled to an absolute writ of prohibition as contended in Brief of
Relator Point | because (a) thetrial court's disqualification order is not reviewed

on adeferential " abuse of discretion” standard as contended in Respondent's Bri€f,

but, rather, isreviewed de novo and (b) Respondent Judge's order is not supported
by substantial evidencein that The State failed to present sufficient Wheat evidence

at hearing showing the Sixth Amendment presumption in favor of Muegler's



continued representation of Adrian Kinder as Adrian Kinder's attorney of choice
was overcome by hearing evidence showing Muegler's representation of Adrian
Kinder presented a serious potential conflict of interest which involved a
substantial risk that Relator would not receive a fair trial if Muegler's
representation continued.

The three mogt goposite cases are

Cuyler v. Sulliven, 446 U.S. 335 (1980);

Murphy v. Carron, 536 SW.2d 30 (Mo. banc 1976)

Whest v. United Sates, 486 U.S. 153 (1988)

Other dited athority :

U.SCond. Sxth Amendment

Mo. Cong. art. V, 84

Missouri Supreme Court Rule 4, Rules of Professond Conduct, Rule 1.7

Missouri Supreme Court Rule 4, Rules of Professond Condudt, Rule 3.3(8)(4)

Missouri Supreme Court Rule 4, Rules of Professond Conduct, Rule 3.4(b)

Missouri Supreme Court Rule 4, Rules of Professond Conduct, Rule 3.4(€)

Reply Point |1 .

In the alternative to relief under Relator's Brief Point I, if The Court finds
Muegler had a disqualifying conflict of interest, Relator Adrian Kinder (" Adrian™)
is entitled to (1) an absolute order prohibiting Respondent Judge from enforcing
the August 30, 2001 order disqualifying attorney Muegler from legal

representation of Adrian Kinder in State v. Adrian Kinder, Circuit Court of The




County of St. Louis, Missouri, Cause No. 00CR-4786 (" Criminal Case") and (2) a
supplementary order directing the trial court to conduct a hearing to determine
whether Adrian knowingly and voluntarily waives the "ineffective assistance of
counsel" issues presented in this case because (1) no disqualifying constitutionally
or ethics based conflict of interest is implicated if Adrian knowingly and
voluntarily waives an attorney conflict of interest and (2) at the prior hearing
Adrian did not believe Muegler had a conflict of interest, and, therefore, it was not
possible for Adrian at that time to " knowingly and voluntarily waive" any conflict
of interest.

The three mogt goposite cases are

Ciadli v. Sae 441 SW.2d 695 (Mo. 1969)

Henderson v. Smith, 903 F.2d 534 (8th Cir. 1990)

Sate ex red Heer v. Conley, 809 SW.2d 405 (Mo. App. 1991)

V.

Argument

Reply Point |.

Relator is entitled to an absolute writ of prohibition as contended in Brief of
Relator Point | because (a) thetrial court's disqualification order is not reviewed

on adeferential " abuse of discretion” standard as contended in Respondent's Bri€f,

but, rather, isreviewed de novo and (b) Respondent Judge's order is not supported
by substantial evidencein that The State failed to present sufficient Wheat evidence

at hearing showing the Sixth Amendment presumption in favor of Muegler's
5



continued representation of Adrian Kinder as Adrian Kinder's attorney of choice
was overcome by hearing evidence showing Muegler's representation of Adrian
Kinder presented a serious potential conflict of interest which involved a
substantial risk that Relator would not receive a fair trial if Muegler's

representation continued.

(A) Standard of Review :

Respondent Judge erroneoudy daims her disqudification order is reviewed on a dear abuse

of discretion dandard. Respondent's Brief, pages, 9, 18.

Lawvyer disqudification on conflict of interes grounds involves a mixed quedtion of fact and
law because such a decison reaults from the goplication of ethicd Sandards respecting "what”
condtitutes alawyer "conflict of interes” under law to the facts established by the evidence in the case.

Thisisatreditiond de novo gopdlate review gStugtion. Murphy v. Carron, 536 SW.2d 30 (Mo.

banc 1976); Cuyler v. Qulivan, 446 U.S. 335 (1980); Sumner v. Maa, 455 U.S. 591, 597 (1982).

The rgection of the deferentid "abuse of discretion” sandard in favor of de novo review is
especidly gppropriae in this case because the presanted issue involves Rdaor's fundamentd U.S.
Condtitutiond Sxth Amendment Right (not absolute) to legd represantation by legd counsd of his

choicer. Bose Corp. v. Consumers Union of United Saes, Inc., 466 U.S. 485, 502-503

(1984)(daing "when the gandard governing the decison of a paticular case is provided by the
Conditution” dose gppdlate sorutiny is particularly important).
Here, there is further reason for de novo review. The nudeus of the disoute centers on the

scope of Missouri Supreme Court Rule 4, Rules of Professond Condudt, Rule 1.7 ... a decision

squardy within this Courts Mo. Cong. art. V, 84 supervisory power.
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It should be noted that Wheet v. United States, 486 U.S. 153 (1988) does not control the

gandard for gopdlate review in this case. Wheat arose in a Cdifornia federd didrict court ... the
Supreme Court was reviewing a decison of the United States Court of Appedls For The Ninth Circuit
... and, the federd gppdlate review sandard was wel within the exdudve origind juridiction of The
United States Supreme Court to regulate and supervise the adminigtration of justice in federd courts
Here, we have an issue invalving the supervison of the adminidration of judice in Missouri Courts
There is no federd condiitutiona Seperation of Powers theory which would preempt The Missouri
Supreme Court from regulaing inferior Missouri Sate courts. The Supreme Court of Missouri has the
firg and lagt word repecting the adminigration of judice in Missouri Sate courts by virtue of Mo.

Cong. art. V, 84, induding "whet" conditutes a disqudifying lavyer "conflict of interes™ in Missouri

courts.

The legitimecy of gpplying Missouri court rules in Missouri courts ... with  correponding
ingpplicability of federd rulesin Missouri Sate court deciSons ... is evident and firmly esablished. No
one would serioudy argue the Federd Rules of Civil Procedure, Federd Rules of Crimind Procedure,
Federd Rules of Appelae Procedure or Federd Rules Of Professond Conduct supercede and
replace conflicting Missouri Rules of Civil Procedure, Missouri Rules of Crimind  Procedure and
Missouri Rules Of Professond Conduct. Why, then, should Whest's federd standard of deferentia
appdlate review or federd interpretation of the federd rules rdaing to professond conduct apply in
thiscae? It should not. Misouri Law isthe only rdevant law.

Therefore, Rdaor Adrian Kinder respectfully requests de novo review of Respondent

Judge's August 30, 2001 disgudlification order (Petition Exhibit 1).

(B) Wheat Decision :




Wheet was a aimind drug conspiracy case involving severd defendants.  Lawyer Iredde
("Lawye™) represented two co-defendants, Gomez-Bargjas and Bravo. Gomez-Bargas, the dleged
drug king-pin, went to trid first on the drug charges and was acquitted. To avoid a second trid on
other charges, Gomes-Bargas through Lawyer negotiated a pleaand pled guilty to federd tax eveson
and illegd importation of merchendise charges At the time of commencement of Petitioner’s trid
Gomes-Bargas pleahad not been accepted by The Court.

Lavyer dso negotisted a quilty plea for co-defendant Bravo to the lesser charge of
trangporting goproximatey 2,400 pounds of marijuana from Las Angeles to aresdence controlled by
Victor Vidd. The marijuana ddivered to Vidd eventudly wes trandered to Petitioner. At the
condusion of Bravo's quilty plea, Petitioner Whest, impressed with Lawyer's Successful representation
of Gomez-Bargas a trid and successful plea bargain negatiations on behdf of Bravo, retaned
Lawyer.

Lavyer then filed a mation to dlow Lawyer's represantation of Peitioner Whedt. The
Government opposed the mation on "conflict of interest” grounds Sating Petitioner was likely going to
be a Govarnment witness againg Gomez-Bargias in the federd tax evason and illegd importetion of
merchendise trid because petitioner was familiar with the sources and Sze of Gomez-Bargas income
... and, thereby, the Government argued, if Lawyer be dlowed to dso represent Petitioner Lawyer
would be prevented from effectivdly crossexamining Petitioner in the Gomez-Bargas trid thereby
ineffectivey representing Gomez-Bargas. The Government dso contended the dud representation of
co-defendant Bravo presented an irreconcilable conflict of interest because Bravo would be a
Government witness againg Petitioner to establish the chain of custody of the marijuana ddivered by

Bravo to Vidd and then to Peitioner ... Brava's testimony would be in condderation of the



Government's agreement to modify its pogtion respecting Bravo's sentencing to a more favorable
sentence from Bravo's parspective.  Therefore, the Government contended, Lawyer had a direct
conflict in representing Bravo and Petitioner.

Petitioner then offered to waive the 6th Amendment right to conflict-free legd counsd. The
Government contended the conflict could not be waived due to the seriousness of the corflict.

The above evidence was offered and received a a hearing on Petitioner's motion for leave to
have Lavyer desgnated as his legd counsd of record. The motion was heard two days before
Petitioner's scheduled tridl.

The trid court denied Pditioner's mation holding "... the Court redly has no choice & this
point other than to find thet an irreconclable conflict of interest exigs. | dontt think it can be waived,
and, accordingly, Mr. Wheet's request to subgtitute Mr. Iredde in as atorney of record is denied”. 1d.
a 157.

In a5-4 decigon afirming the Didrict Court's order, Wheat hdd : "The didrict Court must
recognize a presumption in favor of petitioner's counsd of choice, but that presumption may be

overcome nat only by a demondration of actua conflict but by a showing of a serious potentid for

conflic” 1d. a 164 (Emphesis supplied). The Court based its condusions on its further finding thet
the didtrict court did not abuseits discretion by finding serious violations of the gpplicable professiond
ethicd rules of conduct of The Cdifornia Bar Associaion (which governed Lawyer's conduct) and the
American Bar Asodation by Lawyer's proposed dud represantation of co-defendants Gomez-
Bagas, Bravo and Pditioner Wheet. Id. a 160. Jusices Marshdl and Brennan, in dissenting
opinion on other grounds, described the mgority Wheat dedison as recognizing the following

principles:



"“The right to counsd of choice, as the Court notes, is not dsolute. When a defendant's
sdection of counsd, under the particular facts and drcumstances of the case, gravdy imperils
the prospect of afair trid, atrid court may judtifiably refuse to accede to the choice. Thus a
trid court may in certain Stuaions rgect a defendant's choice of counsd on the ground of a
potentid conflict of interest, because a serious conflict may indeed destroy the integrity of the
trid process  As the Court dates, however, the trid court must recognize a presumption in

favor of defendant's counsd of choice This presumption means thet a trid court may not

rgect a defendant's chosen counsd on the ground of a potentid conflict of interest dosent a
showing that both the likdihood and dimensons of the feared conflict are subgtartid.

Unsupported or dubious speculdion as to a conflict will not suffice The Government must
show asbdantid potertid for the kind of conflict that would undermine the fairess of the
trid process In these respects, | do not bdieve my pogtion differs sgnificantly, if a dl, from
that expressad in the opinion of the Court. Seeg, ante, at 161-162, 164.". Id. at 166.

The ultimate Wheat issue was whether the proposed representation posed a subgtantia risk of

serious conflict of interest which would undermine the fairness of thetrid process. Id. at 165.

(C) Respondent Judge's Reliance On Wheat Decision Misplaced :

Respondent's Brief rdiance on Whest is migplaced.

Wheet redfirmed the propogtion thet a aimind defendant hes a U.SCond. Sixth

Amendmat right to legd counsd of hischoice Id. & 159. Thisright to choose one's counsd is not

absolute, and, may be overcome by evidence showing the sdlected legd counsd has such a serious

conflict of interest that the farness of the trid of the case would be undermined due to the chosen
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counsd's inghility to conform to the ethicd $andards st out in the American Bar Associaion Code of
Professond Responsibility. 1d. at 162.

In any event, Wheat does not give comfort to Respondent Judges podtion on two
fundamenta grounds.

Hrg, the gdandard of review in this Court is different than the sandard gpplied in Whest.
Whest isthe product of the deferentia "abuse of discretion” sandard of federd court gppdlate review
of afederd didrict court decison which is not gpplicable in Missouri Sate courts. See, eg., Whedt v.
United States, 486 U.S. a 164 ("Other didrict courts might have reached differing or oppodte
condusions [Sc: re disqudifying conflicf] with equa justification, but thet does not meen that one

condusion was ‘right' and the other “wrong' ".); Relaor's Reply Brief, Argument Reply Point | (A),

upra
Second, Wheat supports Rdator Kinder's postion in this goped ... namdy, the U.S.Cond.

Sxth Amendmant presumption dlowing Reaor's sdection of Muegler as his atorney of choice must

dand if and uniil The Stale overcomes that presumption by subgtantid evidence demondrating

Muegler's continued representetion of Relator would violate the Missouri Rules of Professond

Conduct to such a degree that Muegler's continued representation of Rdator would serioudy
undermine the fairness of the trid. In short, under Wheet, the presumption cannot be overcome by
lawvyer argument, unsupported alegations in a pleading, speculaion or surmise ... Subdantia evidence
showing dther an "actud conflict of interest” or "subdantid potentid for a serious conflict of interest
which would likdy undermine the fairness of thetrid againgt Rdator” isrequired.

Respondent Judge received no evidence a hearing which would remotdy suggest any conflict

of interest resulting from Muegler's dud representation of Reaor and Father much less the factud

11



Whest evidence reguired to prima facie show "subdantid risk” of a "sarious conflict of interest”
which would prove a "subdantid potentid to undermine the fairness of the trid process’ in Rdaor's
aimind trid.

At hearing Respondent Judge mede her rulings without any evidence of conflict other then The
Saes condudonay representation thet Father was a Sate "endorsed” "key" witness in the case
thereby giving rise to "a conflict of interest on the part of Mr. Muegler and which requires thet the

Court disqudify him as attorney of record in the casg' (Pdtition Exhibit 3, page 6 lines 7-12).

Although Father's prior depodition was received into evidence a hearing, Respondent Judge
did not reed, sudy or know its contents  The dosest Respondent Judge came to commenting on
"evidence' in the case is when she sad a the condusion of the hearing and immediatdy prior to her
disqudification ruling : "The defendant's father, Mr. Kinder, isgoing to be awitnessin thiscase. And |
have been looking through the depodtion, his depogtion. And | would like to put on the record |
dont redly know the facts of this case, 0 | don't know the facts of this case except thet the victim
was the defendant's mother and obvioudy Mr. Kinde's wife was the victim in this case™ Petition
Exhibit 3, page 37 lines 15-22.

Previoudy, the following exchange took place between Respondent Judge and The State, to
wit :

“Mr. Cdhoun : ... Mr. Kinder is an esserntid and key witness by the State, the tetimony heis

going to giveis essentid and adverse to the defendant and that he has admitted under oath thet

Mr. Muegler represents both he and the defendant, the State is asking that he be --- that Mr.

Muegler be disqudified as acting for both parties

The Court : And are you tdling the Court that you definitdy will be caling -

12



Mr. Cdhoun: Yes

The Court : When you say he is an essantid witness, without going into --- 1'm not asking
what his tesimony is going to be, goedifics but is he -— when you say he is akey witness he
isawitness that you need to make your case; isthat what you are saying ?

Mr. Cahoun : Correct.”

Petition Exhibit 3, page 10, lines 8-24.

Clearly, Respondent Judge intentiondly refused to inquire into or congder the "spedifics' (i.e
the "facts' as opposed to The Sates "condudons’) of "wha adverse testimony” Father would be
expected to give & Rdaor's trid on The Staes behdf. The Sate thereby faled to meat its Whesat
burden of proof to presant suffident, subgantid factua evidence to rebut the legd presumption

favoring Rdator's U.S. Cond. Sixth Amendment Right to Muegler as his legd counsd of choice

Respondent Judge had no evidence touching or concerning the likelihood and dimensions of the feared
Muegler conflict of interest to support any Wheat factud finding of "actud conflict of interest” or
"subgantid potentid for a serious conflict of interest which would undermine the fairmess of the trid
process'. There amply was no evidence to support these required Wheat condusions

And, independently, Respondent Judge did not make the required findings to judtify rdiance
on Whest in that Respondent Judge made no finding that Muegler's dud representation of Rdator and
Father & depogdtion presanted a "subdantid risk of a sarious conflict of interest which would
undermine the faimess' of the trid againg Rdaor if Muegler not be disgudified as Rdaor's legd
oounsd.

Insteed, Respondent Judge ruled: I'm concerned thet there is an appearance of a conflict of

interest here" (Petition Exhibit 3 page 38 lines 12-13)(Emphasis supplied) and "I think there is a

13



potential conflict of interest, and | do think that maybe this conflict of interest could aso arise during

themidde of trid" ( Petition Exhibit 3, page 38 lines 21-23)(Emphads supplied).

Therefore, even under the ingpplicable federd "abuse of discretion” deferentid appdlate
review sandard Respondent Judge committed prgudicd err by entering the disqudification order
because (1) she ered as a mater of law by not making the required Wheet factud and legd
condugon findings and (2) there was no subgtantid or competent evidence to prima facie show
Muegler's continued representation of Relator presented a "subdtantid potentia for a serious conflict
of interest which would likely undermine the faimess' of the trid againg Rdlator.

(D) After-Thought " Facts" :

As an dter-thought epiphany to try and breeth life into the flawved disgudification (i.e ruling
not supported by the evidence or the law), The State and Respondent Judge proffered dleged
conflict of interest “facts' for the firg time in the Eagtern Didrict Court of Appedls writ gpplication
proceeding ... and, now, agan in this Court .. to somehow retroectivdy try to judify the
disgudification order. These post-hearing generated "facts' are set out at Relaor's Brief (2/11/2002),

pages 22-25; Respondent's Brief (3/1/2002), pages 13-14.

Now, The State comes up with additiond, firg-timeraised "facts' in Respondent's Brief which

they sy shows an actud conflict of interes.  These newly thought-up “facts' are truly off-the-wal
assartions having no merit whatsoever, to wit :

Respondent's Brief page 4 112 through page 15 111 says "When Kevin Kinder iscdled as

awitness a trid he will be tedtifying to facts that he tetified to a deposdition while he was
represented by Mr. Muegler. This means that while preparing Relaor's case for trid, Mr.

Muegler advised Kevin Kinder with regard to his tetimony as a daés witness in the

14



caee This creates a conflict of interest” What ?777? One mud ak ... "wha Kevin
Kinder depogtion testimony is contested and adverse to Rdator Kinder's interest 7' ...
"Wherés the conflict, if any, between Kevin Kinder's tesimony and the interest of Relator
Adrian Kinder ?' ... etc. Wha if, as Rdaor contends, Kevin Kinder's depostion
tesimony and trid testimony is truthful and not antagonidic to any fact favoradle to

Reator's defense theory ? Respondent's Brief condusion that Kevin Kinder will testify in

a fashion to creete a srious conflict of interest for Muegler is contrary to the facts and
logic of the Stuation.  It's gpeculdive beyond comprehengon a a minimum ... Some might
say adosurd !

Respondent's Brief page 15 111 then says "Kevin Kinder is the victim's spouse who

identified the murder wegpon as bdonging to him. Mr. Kinder has no dibi for his
wheregbouts a the time of the murder. As a part of his defense a trid, it would be in
Rdator's best interest to have counsd atempt to dtribute the murder of the victim to
Kevin Kinder. However, this conflicts with the interest of the witness represented by
atorney Muegler and again presants Muegler with a conflict in advisng his dients in
regards to their trid tetimony.” It must have been late & night when this outrageous

languege crept into Respondent's Brief | Fird, Respondents Brief fdsdy assumes

Muegler (1) did not anticipate the no-dibi Stuation in this case when Muegler Hif-

assessed a potentiad Rules of Professond Conduct, Rule 1.7 conflict of interest before

agreaing to the Kevin Kinder depogtion representation and (2) did not conduct a pre-
engagement invesigation which resulted in the conduson that Kevin Kinder hed no

involvement whetsoever in the degth of hiswife. Worse yet, Respondent's Brief seems to

15



Uggest Muegle, to avoid a disqudifying "corflict of interest”, should fasdy argue a
Redator'strid [in order to mistirect the court ands jury] that Kevin Kinder is the murderer
as a defense to get Rdaor off the hook ... even if there is no evidence to support thet
contertion and even if Relator and Muegler beieve the contention to be totdly fase In

aum, Respondent's Brief outrageoudy encourages breech of Muegler's candor

professond ethical  obligations under Rules of Professond Conduct, Rule 3.3(a)(4), Rue

3.4(b) and Rule 34(e). See, eg., In Re Soment, 873 SW.2d 227 (Mo. banc 1994).

This argument by Respondent Judge shows jugt how far didd The Stateiswillingto goin
this case to avoid having Muegler as an opponent a Rdator'strid.

But, The Saeis nat through guilding-thelilly with falsehoods At Respondent's Brief page 16

12 it is represented "The trid court [Sic: Respondent Judge] read through the depostion of the
witness [ditation omitted] and concluded thet a potentid conflict of interest existed and was of such a
serious nature thet it could arise a trid”. Hrd of dl, Respondent Judge didnt read anything ... the

depogition was fird placed in the court file during the course of the hearing [Petition Exhibit 3 page 5

lines 16-20] ... she admitted she didn't read anything in the deposition but she naticed some objections

as she was thumbing through it [Petition Exhibit 3 page 37 lines 15-22].  Second, Respondent Judge

never described the "potentid conflict” as "serious’, "subdantid™ or even "likdy to arise & trid". Seg,

entire hearing transcript a Petition Exhibit 3.

The Sae, through Respondent's Brief misepresantations and the "newly discovered”

reveations of "conflict” urged for the firgt time in the Court of Appeds and now in this Court, evidence
the prosecutorid mischief mentioned & Reator's Brief pages 27-29 to manufacture some reason, no

metter how absurd or unrdated to truth, to pretextudly judtify disgudification of acrimind defendant's
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trid counsd of chaice to tilt the playing fidd, and thereby increase the conviction percentage, of The
State prosecutor.

(E) Missouri Code Of Professional Conduct Not Violated :

Wheset teaches that a serious actud or threstened violation of a gate€'s code of ethica conduct
is required before alawyer of choice can be involuntarily disqudified from representation of acriming

defendant. Wheet v. United States, 486 U.S. &t 162.

It was Muegler's responsihility, as a Missouri licensad lawyer, in the fird ingance to sdf-
as=ss and determine, basad upon all the facts known to him, whether he had aconflict of interest asa
result of the dud representation of Relator and Father under Missouri Supreme Court Rule 4, Rules of

Professond Conduct, Rule 1.7 ("Rule 1.7"). Obvioudy, Muegler made that sdf-assessment and

determined "no conflict of interex" exided for the reasons st out @& Rdator's Brief (2/11/2002),
pages 25-27.

Now, in subgtance, The State through Respondent Judge wants to render this treditiond "sdf-
asesIment and determination” professond regponghility impotent by giving it no weght in a
disqudification proceeding founded on conflict of interest. Here, Respondent Judge not only failed to
recognize Rdator's Sxth Amendment presumption favoring retention of Muegler as Rdaor's legd
counsd, but she dso completdly ignored Muegler's self-assessment that no conflict of interest existed.

Instead, Respondent Judge blindly accepted The State's condusions that Father was an

endorsed "key" witness who would tedtify "adversdy” to Rdator & trid. See, Pdtition Exhibit 3 page

10, lines 8-24. She spedificaly asked not to be informed of the “facts’ The State dlaimed to support

the ultimate "key witness' and "adverse tesimony™ condusons. 1d.
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The Sate offered no evidence & hearing which could be congtrued to support a "conflict of
interes” under Rule 1.7.

Ingead, Respondent Judge, with no evidentiary support, impermissibly adopted an imputed
corflict of interest disqudification merdy because The State endorsed Fether as a posshle trid
witness. Respondent Judge did not require The State to produce evidence showing ether an "actud
conflict of interes” or a "subdantia risk of a serious conflict of interes which would undermine the
faress of the trid". In substance, Respondent Judge abdicated her function as judge by blindly
acogpting The States condusionary “oonflict of interest” remarks as gogpd without any evidentiary
proof suggestingaRule 1.7. ethicd vidlaion. In fact, there was no Rule 1.7 vidldion.

Therefore, the predicate (i.e. Sate ethics code violation) for Wheat disqudification is absent in
thiscase.

(F) Conclusions :

Respondent's Brief erroneoudy dams this case is reviewed on an “dbuse of discretion”

gandard. De novo gopdlae review is the proper dandard in this case because the issues in this
procesding involve () matters within this Court's exdusive power to supervise judidd procesdingsin

inferior Missouri courts, (b) matters of law within the scope of Murphy v. Carron and (€) Sixth

Amendment conditutiond isues

Respondent's Brief provides no vadid argument or theory to legdly judtify Respondent Judges

disgudification order. Wheat acknowledges the presumption favoring Rdator's U.S. Cond. Sixth
Amendment right to legd counsd of his choice Wheset further acknowledges this presumption may
only be overcome by evidence showing Muegler had asarious "actud conflict of interes™ or Muegler's

continued representation of Rdaor presented a "subdtantid potentid for a serious conflict of interest
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which would likdy undermine the faimess' of the trid againgt Rdaor. The Sete faled to meet its
burden of proof on theseissues. There was no evidence on these issues whatsoever a hearing.

Indead, Respondent Judge dearly committed prgudidd ar by impemissbly imputing a
"conflict of interest” disqudification merdy because (1) Father was a States endorsad witness and (2)
The State Prosecutor conduded, without reveding any factud detalls, Father was a'key witness' who
would tedify "adversdy” to Rdaor a trid thereby credting a non-wavable Muegler conflict of
interest. See, Relator's Brief (2/11/2002), Argument Point .

The Court's December 18, 2001 writ of prohibition should now be mede absolute.

Reply Point |1 .

In the alternative to relief under Relator's Brief Point I, if The Court finds
Muegler had a disqualifying conflict of interest, Relator Adrian Kinder (" Adrian™)
is entitled to (1) an absolute order prohibiting Respondent Judge from enforcing
the August 30, 2001 order disqualifying attorney Muegler from legal

representation of Adrian Kinder in State v. Adrian Kinder, Circuit Court of The

County of St. Louis, Missouri, Cause No. 00CR-4786 (" Criminal Case") and (2) a
supplementary order directing the trial court to conduct a hearing to determine
whether Adrian knowingly and voluntarily waives the "ineffective assistance of
counsel" issues presented in this case because (1) no disqualifying constitutionally
or ethics based conflict of interest is implicated if Adrian knowingly and
voluntarily waives an attorney conflict of interest and (2) at the prior hearing

Adrian did not believe Muegler had a conflict of interest, and, therefore, it was not
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possible for Adrian at that time to " knowingly and voluntarily waive" any conflict

of inter est.

(A) Standard of Review :

Respondent Judge erroneoudy dams this point is reviewed on a dear abuse of discretion

dandard. Respondent's Brief, page 19 12 . The gppropriate dandard is de novo review. Each

point, authority and argument meade & Reaor's Reply Brief, Argument, Reply Point 1(A), supra, is
redleged and isincorporated by reference here.

(B) Relator Entitled To Waiver Hearing And Deter mination :

At Reator's Brief (2/11/200), pages 30-32, it was shown thet Adrian is entitled to a hearing
on the conflict of interest issue should this Court find a disgudifying conflict of interest.  Adrian dso

suggested The Court adopt a Henderson v. Smith, 903 F.2d 534 (8th Cir. 1990) type hearing

procedurd requirement for inferior Missouri courts to follow in atorney conflict of interest Stuations
Id. at 32.

Now, if this Court finds that Muegler did have an actud conflict of interegt in this case, then
Adrian will haveto acoept the ruling.

At this point, nather Adrian, Father of Muegler bdieve there is ether aconflict of interest or a
serious risk of conflict thet presents a subdantid risk that Adrian would not get afair trid if Muegler

continues representing Adrian. See, Pdition Exhibit 3, page 13 lines 13-18 and page 29 line 17.

It, therefore, was impossible for Adrian to "knowingly” and "voluntary waive' the factudly
unspecified "conflict of interes” issue presented in this procesding because Adrian did not bdieve a
"conflict of interex” exided a the time of the August 30, 2001 hearing before Respondent Judge.

Respondent's Brief page 20 gatement "Rdator is not entitled to a second hearing because the court
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has dready refused hiswaiver of the conflict” isnontsense. Adrian never had a hearing on the waiver
issue,

Present Missouri Law holds “Thereis ... no deprivation of conditutiond right if the defendant
knowingly consents to being represented by an attorney who dso represents a prosecution witness.”

Ciadli v. Sate, 441 SW.2d 695, 697 (Mo. 1969); State ex rdl Heer v. Conley, 809 SW.2d 405

(Mo. App. 1991).

As pointed out at Relaor's Brief page 32, this Court has not mandated thet atria court sua
sponte conduct a Henderson type "waver" hearing on conflict issues But, we bdieve it is a good
idea to do s0 expecidly to protect agang premeture atorney disqudifications in cases like the case
sub judice where the dient and attorney do nat beieve a conflict of interest exids
(C) Conclusions :

Adrian has not had ahearing on the waiver of conflict issue. If this Court finds Muegler had a
conflict of interest, then Adrian respectfully requests The Court to meke the writ of prohibition

absolute with a supplementary order directing the trid court to meke a Henderson v. Smith type

inquiry in open court to dlow walver evidence to be presented. This Adrian contends, would be a
proper balancing of Adrian's interet, Sxth Amendment "ineffective assstance of counsd” law and the

ethica congderations under Missouri Supreme Court Rule 4, Rules of Professond Conduct Rule 1.7

VI,

Conclusions

Basad upon the facts, paints, authorities and argument contained in this Relator's Reply Brief

Point | and Reaor's Brief (2/11/2002) Point |, the December 18, 2001 preiminary writ of prohibition
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should now be mede aosolute preventing and prohibiting Respondent Judge from enforaing the August

30, 2001 order disqudifying Muegler from serving as Adrian'slegd counsd in State v. Adrian Kinder,

Circuit Court of The County of S. Louis, Missouri, Cause No. 00CR-4786.
In the dterndtive to rdief under Relator's Brief (2/11/2002) Point |, based upon the facts,

points, authorities and argument contained in this Reaor's Reply Brief Points | & |1 and Relaor's

Brief (2/11/2002) Points | & |1, if The Court finds a conflict of interest did exis which was not
effectivdy waived by Adrian Kinder, then the December 18, 2001 prdiminary writ of prohibition
should now be mede abosolute preventing and prohibiting Respondent Judge from enforaing the August

30, 2001 order disqudifying Muegler from sarving as Adrian'slegd counsd in State v. Adrian Kinder,

Circuit Court of The County of St. Louis Missouri, Cause No. 00CR-4786 and further ordering the
trid court to conduct a hearing on the record inquiring into whether Adrian Kinder knowingly and
voluntarily waived his Sixth Amendment right to assistance of legd counsd unencumbered by a conflict

of interest.

Arthur G. Muggler, J. MoBar #17940

Rule 84.06(c) Certification

Pursuant to Rule 84.06(c) the underagned herey catifies this Rdator's Reply Brief (@)

contains the information required by Rule 55.03, (b) complies with the limitations contained in Rule
84.06[b], (c) contains 5,858 words [without exduding words permitted to be excluded] determined

by The Microsoft Office 2000 Word computer program count [program used to prepare this

Rdator's Reply Brief | and (d) pursuant to Rule 84.06[q] the disks containing this Relaor's Reply
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Brief that are filed with The Court and served on the parties have been scanned for viruses and are

virusfree

Dated this 8th day of March, 2002.

Arthur G. Muggler, J. MoBar #17940
Attorney for Rdaor Adrian Kinder

Certificate of Service

The undersgned cartifies two (2) true copies of Rdator's Reply Brief_herein  [together with

one (1) 3 ¥2' computer diskette, scanned for virus, containing the same which is virus fregl and this

Catificate of Sarvice were sarved March 8, 2002 by Fird Class U.S. Mail, postage prepad,

addressad to Respondent Judges legd counsd, S Bat Cdhoun, Assgant . Louis County

Prosecutor, 100 South Centrd, Clayton, Missouri 63105 and (314)615-2610.

Arthur G. Muggler, J. MBE #17940

P.O. Box 230143

<. Louis, Misouri 63123

(314)324-7739 And FAX (314)367-7063
Attorney for Rdaor Adrian Kinder

Kin2WritB02.DOC

23



